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BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the First Amended Accusation Against: | Case No. 04-2008-195818
DAVID HUNG DO, M.D., OAH No. 2010020225
Physician’s and Surgeon’s Certificate No. A 92915,

Respondent.

PROPOSED DECISION

James Ahler, Administrative Law Judge, Office of Administrative Hearings, State of
California, heard this matter on January 24, 25, 26, 27, and 31, 2011, and on February 2 and
3, 2011, in Costa Mesa, California.

Michael S. Cochrane, Deputy Attorney General, Department of Justice, State of
California, represented Complainant, Linda K. Whitney, Executive Director, Medical Board

of California, Department of Consumer Affairs, State of California.

Mark A. Levin, Attorney at Law, and John D. Barnett, Attorney at Law, represented
Respondent, David Hung Do, M.D., who was present throughout the disciplinary proceeding.

On February 3, 2011, the matter was submitted.

PRELIMINARY STATEMENT

The Medical Board of California issued Physician’s and Surgeon’s Certificate No. A
92915 to Respondent, David Hung Do, M.D., on September 28, 2005.

Between November 17, 2006, and June 22, 2008, Dr. Do examined patients SM, CR,
TR, SL, and JM at Kaiser clinics in Southern California. Each patient alleged that Dr. Do
engaged in some type of inappropriate sexual behavior during her visit with Dr. Do.



Kaiser employees and law enforcement officers obtained patient statements. Criminal
charges were filed. Patient testimony was obtained at a preliminary hearing. Each patient
testified in this disciplinary proceeding. Some of the testimony given in this disciplinary
hearing was inconsistent with the statements and testimony previously given, giving rise to
the assertion that the patient testimony was not credible or trustworthy.

Complainant argued that patient testimony was truthful; that the clear and convincing
evidence established that Dr. Do engaged in sexual misconduct and gross negligence; and
that Dr. Do’s license should be revoked.

Dr. Do asserted that he was a compassionate physician; that he completed his
residency at Kaiser in a timely fashion despite an unfounded claim of sexual misconduct; that
Dr. Do’s difficulty in speaking English impaired his communication with patients and made
the patients uncomfortable; that the patient testimony about what happened during visits with
Dr. Do was untrustworthy for a variety of reasons; that Complainant’s expert witness ignored
obvious factual matters in reaching her opinions and conclusions; that Dr. Do conducted all
of the examinations in an appropriate manner; that Respondent’s expert witness supported
Dr. Do’s choice and manner of examinations; that Dr. Do now has a chaperone present
during all encounters with female patients; that Dr. Do is an honest, ethical individual who
provides valuable professional services in his community; and that the first amended
accusation should be dismissed.

The clear and convincing evidence established that Dr. Do engaged in sexual
misconduct with patients SM, CR, and TR; that he was grossly negligent in his interaction
with those patients; and that he conducted himself in a generally unprofessional manner with
those patients; and that he deliberately omitted information from patient charts to hide
wrongdoing. The outright revocation of Dr. Do’s license is the only measure of discipline
that will protect the public.

FACTUAL FINDINGS
Jurisdictional Matters

1. The first amended accusation alleged that Dr. Do engaged in sexual
misconduct in the examination of five patients (first cause for discipline); that such
misconduct involved gross negligence (second cause for discipline) and repeated negligent
conduct (third cause for discipline); that Dr. Do failed to maintain accurate and adequate
records for some patients (fourth cause for discipline); and that Dr. Do engaged in general
unprofessional conduct (fifth cause for discipline).

Dr. Do was served with required jurisdictional documents and filed a notice of
defense. The matter was set for a disciplinary hearing.



This disciplinary matter was heard on January 24, 25, 26,27, and 31,2011, and on
February 2 and 3, 2011, in Costa Mesa, California. On February 3, 2011, the matter was
submitted.

Dr. Do’s Background, Education, Training, and Experience

2. Dr. Do is 40 years old. He was born in Saigon, Vietnam. He completed high
school in Vietnam. He began medical training in Vietnam in 1989.

Dr. Do immigrated to the United States in 1991, when he was 21 years old. He
settled with family members living in California. His English-speaking skills were limited,
so he attended San Bernardino Valley College for two years, where he took courses in
English as a Second Language. He did not receive an associate’s degree.

In August 1994, Dr. Do began attending Southwest Adventist University in Keene,
Texas. In June 1998, he received a bachelor’s degree in Biology from that institution.

Dr. Do sought admission to medical schools from 1996 through 1998. He studied and
practiced for the Medical College Admission Test.

In 1998, Dr. Do was admitted to Loma Linda University Medical School. In May
2002, Dr. Do received a medical degree from that institution.

From July 2002 through June 2003, Dr. Do participated in a Family Medicine
internship at the Veterans Administration Hospital in West Los Angeles. From July 2004
through June 2005, Dr. Do participated in a Family Practice internship at the Center for
Medical Education, Kaiser Foundation Hospital, Southern California Permanente Medical
Group, Los Angeles. On June 30, 2005, the Center for Medical Education presented Dr. Do
with a certificate of completion related to his Family Medicine internship.

From July 2005 through June 2007, Dr. Do participated in a Family Medicine
residency program at the Center for Medical Education, Kaiser Foundation Hospital,
Southern California Permanente Medical Group, Los Angeles. On June 30, 2007, the Center
for Medical Education presented Dr. Do with a certificate of completion related to his Family
Medicine residency.

In 2007, Dr. Do became board certified by the American Board of Family Practice.

From July 2007 through June 2008, Dr. Do worked at Kaiser same day clinics and at
Kaiser urgent care clinics at several locations in Southern California on a per diem basis. On
March 23, 2009, Dr. Do formally resigned his credentials with Kaiser Foundation Health
Plan, Inc., as well as his employment and privileges with the Southern California Permanente

Medical Group.



From July 2008 through December 2008, Dr. Do worked at the Nhan Hoa
Comprehensive Medical Clinic in Garden Grove. From January 2009 through May 2009,
Dr. Do worked at the CareMore Medical Group in Anaheim as a locum tenens.

Dr. Do opened his own private, solo medical practice in Anaheim in July 2009. He
conducts business in Orange County at an office where his sister, a licensed dentist, practices
dentistry. Dr. Do provides general medical services to patients living in Orange County.

License History

3. The Medical Board of California issued Physician’s and Surgeon’s Certificate
No. A 92915 to Respondent, David Hung Do, M.D., on September 28, 2005. Apart from this
disciplinary action, there is no history of the Medical Board seeing any discipline against Dr.
Do’s certificate.

Dr. Do’s Residency at Kaiser

4. During his Family Medicine residency, Dr. Do rotated through various
medical specialties, including Obstetrics and Gynecology. Dr. Do’s first week of Ob/Gyn
training involved observation, which was followed by a two week clinical rotation. The
Ob/Gyn training was repeated during the second year of his residency. Dr. Do testified that
Kaiser physicians he shadowed sometimes did not have chaperones present during Ob/Gyn
examinations. Dr. Do was unaware of any formal Kaiser protocol that required the use of
chaperones during physical examinations.

5. Dr. Do testified that in conducting gynecological examinations, he learned to
take a patient history before beginning the physical examination; to explain to the patient
what he was about to do; to push a button inside the exam room to summon a medical
assistant; to position the patient on the examination table, to adjust the light, to drape the
patient, and to select a speculum (all of which often occurred before the medical assistant
arrived); to put on gloves and conduct the pelvic examination, including a pap smear (all of
which was done in the presence of a medical assistant); and to conclude the examination. Dr.
Do testified that there was no formal Kaiser protocol that required a physician to wear gloves
during a pelvic examination, but doing so was prudent to prevent contact with blood, urine,
and other bodily fluids and to prevent infection.

6. Dr. Do testified that during his first week of an Ob/Gyn clinical rotation, he
became very nervous when a female patient asked him many questions he could not answer.
There was also a problem because the patient asked that a specific medical assistant remain
present in the exam room during the examination. Dr. Do testified that as a result of his
nervousness, he forgot to put on a glove before he conducted the pelvic examination. He
completed the examination without gloves.



The matter was brought to Dr. Do’s attention later that day by his clinical mentor, and
a few days after that he explained the situation to the residency program director by letter.

Dr. Do’s letter stated:

To whom it may concern,

This is a letter to respond to the incident report on Tues 12/27
AM at GYN.

On that day, 1 did a pelvic exam on one patient without wearing
gloves. I think there are some reasons that would lead to my
distraction and nervousness during the exam. First, the patient
asked me many questions during the visit, and I was not quite
sure the answers. 1was little distracted when thinking about the
answer for some of those questions. The nurse that I was
directly working with on that morning was new, and she did not
know where HPV and STD collectors were located. She then
called a second nurse (name [T]) and also one that filed the
incidence report). When [T] was in the room, the patient wanted
her to stay also with the first one because she was worried that
the other nurse did not know what she was doing. During the
pelvic exam, I realized that I forgot to wear the gloves.
However, | did not want the patient to worry more about our
cares and decide to finish up with the exam rather than washing
hands and wearing gloves and back to the exam. Also, my
mentor was on a different floor on that day, and some patents
had to wait for her in another room, so they can double check
with her before they can go. This could indirectly cause some
distraction on me.

After discussion with Dr. [S] about the incidence, I did talk to
[T]. 1told her that we could work as a team and if T happen to
forget something or do things inappropriately she is welcome to
remind me in a way that does not affect the quality of patient
care. She agreed with me on that.

I take responsibility for my action and make sure not to make
this mistake again.

The incident mentioned in this factual finding does not constitute a ground for
discipline, but it does establish that Dr. Do knew during after his first Ob/Gyn clinical
rotation in December 2005 that he was required to wear gloves when conducting pelvic
examinations.



The Incident Involving Patient SM

7. Patient SM is a fit, soft-spoken, brunette woman who is employed as a medical
assistant. She is married and now has three children.

On Friday, November 17, 2006, when she was 26 years old, SM contacted Kaiser to
arrange for a same day appointment for a pap smear. SM was told a same day appointment
was available at the Kaiser clinic on Sunset Boulevard in Los Angeles. SM was told that she
could be tested for sexually transmitted diseases on that visit. SM asked Kaiser to schedule
the same day appointment and agreed to undergo STD testing.

When SM arrived at the clinic, she was greeted by a medical assistant who recorded
the following presenting complaint: “checkup — Std’s.” The medical assistant obtained SM’s
vital signs and reported in the chart that was given to Dr. Do that SM had no history of STDs
and no history of abnormal pap smears. After escorting SM to an exam room, the medical
assistant told SM to disrobe from the waist down and to wait for Dr. Do.

Dr. Do entered the exam room after SM disrobed. He immediately began making
small talk, asking SM about her weekend, if she was married, and how many children she
had. Dr. Do was somewhat difficult to understand. SM thought he seemed somewhat unsure
of himself.

Dr. Do began the examination by stating, “Since you’re here, we’ll do a breast exam.”
Dr. Do then lifted up the shirt SM was wearing, pulled down her bra, and rubbed his hand in
a circular motion and then back and forth motion across her left breast. According to SM, “Tt
seemed like forever. Dr. Do’s hand seemed to be shaking.” Dr. Do removed his right hand
from SM’s left breast and put his right hand on SM’s right breast and did the same thing.
When Dr. Do was finished, SM pulled her bra up to cover her breasts. The breast exam that
Dr. Do conducted was far different than any other breast examination SM had experienced.
The breast examination could have taken as much as a minute for each breast. No one else
was present in the exam room when Dr. Do conducted the breast examination.

Dr. Do then had SM recline on the exam table and he put SM’s feet in the stirrups.
He seated himself on a stool at the end of the exam table. Shortly thereafter, SM felt a
“twirling” sensation at the front of her vagina. Dr. Do was not wearing gloves. According to
SM, “I was numb . . . I couldn’t talk.” Dr. Do got up from the stool on which he was seated
and pushed a button on the wall of the exam room. Shortly thereafter, a medical assistant
entered the exam room. Dr. Do announced, “We’ll do your pap smear.” Dr. Do proceeded
to put on gloves and conducted a pap smear.

Following the examination, Dr. Do left the exam room. SM told the medical assistant
what had taken place. SM dressed and went to the nurse’s station. She saw Dr. Do gathering
his things and saw him leave the clinic. SM stayed at the nurse’s station until Dr. Do was
gone. SM told the nurses at the station what had happened. One of them told SM to file a
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complaint with Kaiser’s member services department. SM went into a bathroom in the clinic
and telephoned her husband. SM told her husband what had occurred. She then went to her
car in the parking lot. On her way home from the clinic, SM called Kaiser member services
and reported what had happened. A report of that conversation stated that SM was tearful.

A few days later, SM spoke with another Kaiser representative.

On cross-examination, SM was confident that she originally made the appointment
for a checkup and a pap smear, but she recalled that did not decline STD testing when that
was offered. SM did not feel that STD testing was crucial to her personal situation because
she was not promiscuous and she did not have sexual intercourse with anyone other than her
husband. SM did not report the matter to the police, but she spoke with Detective Brian
Hayes about the incident a few years later when he contacted her.

8. Dr. Do’s chart note for the November 17, 2006, visit stated: “Pt. wants STDs
check. Married. No symptoms. No history of STD.” Dr. Do’s chart note reflected an
examination of the abdomen, pelvic-BSU/Vulva, vagina, and cervix, reportedly within
normal limits. The chart did not reflect that Dr. Do conducted a breast examination.

9. Counsel asserted that SM concocted the testimony related to Dr. Do’s breast
examination and fabricated the testimony about the “twirling” motion at her vagina. Counsel
speculated that SM “was covering for her indiscretion or that of her husband” and that she
“had something to hide.” It was suggested that Dr. Do would never touch the external
vaginal area of a patient who was being seen for an STD checkup. It was argued that SM’s
failure to report the matter to law enforcement immediately and her failure to file a civil
action for damages was evidence that her account was fictitious.'

: These arguments were unpersuasive. SM’s report of sexual misconduct would

necessarily bring attention to SM’s visit with Dr. Do and the reason for that visit rather than
diverting attention away from these matters. On the issue of the improbability of Dr. Do
touching SM’s vaginal area without gloves, SM did not present with any history of STDs
and, according to Dr. Do’s testimony, he observed no lesions in the vaginal area. SM’s
failure to report the matter to law enforcement had very little bearing on what occurred; the
fact that SM called Kaiser member services in tears immediately after her interaction with
Dr. Do and reported that she had been violated by him was highly relevant and supported her
account of Dr. Do’s sexual molestation. SM confirmed what happened with another Kaiser
representative on November 20, 2006, and during that telephone conversation, SM said Dr.
Do conducted a breast examination and touched her vaginal area with an ungloved hand
when no chaperone was present. This statement was highly relevant and supported SM’s
account. Finally, no adverse inference can or should be drawn from the fact that a patient
has or has not filed a civil action. Many persons do not want to be involved in civil litigation

because it is so stressful, time consuming, and expensive.
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Respondent offered the testimony of Danielle Davis, a Kaiser health plan
representative, who spoke with SM by telephone on November 20, 2006. What SM told Ms.
Davis was consistent with SM’s testimony at the disciplinary hearing, other than that Ms.
Davis testified that SM said she made the same day appointment at the clinic for a STD
checkup. SM’s statements to the Kaiser representatives supported, rather than discredited,
her testimony at the disciplinary hearing.

Finally, Respondent argued that if SM’s allegations were true, Kaiser would not have
certified that Dr. Do successfully completed his Family Medicine residency. What Kaiser
determined during the course of its investigation into SM’s allegations, and the reason that
Kaiser permitted Dr. Do to complete the residency program, was not established.

, 10. Dr. Do recalled that his visit with SM was on a Friday, the last day of his
rotation of his Ob/Gyn residency. SM was his last patient of the day. Dr. Do recalled that he
planned to meet with his cousin at 6:00 p.m. in Los Angeles that evening. He was concerned
when SM did not arrive for her appointment on time because he did not want to be late. To
make certain SM was going to make the appointment, Dr. Do telephoned SM’s home and
spoke with her husband, who confirmed SM’s intention to appear for the examination.

Dr. Do testified that he thought SM was coming to see him for an STD check, which
required him to perform an external vaginal examination, to insert a speculum, to conduct a
pap smear, and to perform a bimanual examination. Dr. Do said he introduced himself to
SM when she arrived for her examination, asked SM about traffic conditions, and asked her
if she had any STD symptoms. SM said she did not. Dr. Do testified that he decided on the
STD tests to be administered. SM asked him about testing for herpes. Dr. Do testified that
he told SM that there needed to be a lesion to conduct a herpes test. Dr. Do testified that he
told SM to make herself comfortable on the exam table. He said he told SM to put her feet in
the stirrups and she did so. He then draped SM’s lower body with a blanket, positioned the
light, and put on gloves. Dr. Do testified that he never examined or touched SM’s breasts
and he testified that he never touched SM’s vaginal area with an ungloved hand. Dr. Do
testified that SM did not say anything to him during the examination and that she seemed
nervous.

11.  Dr. Do said that three or four days after his visit with SM, his residency
program informed him that a patient had filed a complaint, but Dr. Do said he was not given
the patient’s name and that he was not informed about the nature of the complaint.

On November 21, 2006, Dr. Do was interviewed by Kaiser staff concerning an
unidentified patient who came in for an STD check. Dr. Do did not think the transcript of the
interview was accurate. The transcript was not admitted.

Dr. Do did not provide any documentation related to his November 17, 2006,
encounter with patient SM other than his contemporaneous chart notes.



12. On December 1, 2006, Dr. Do signed an Action Plan that stated:

As a result of recent serious allegations raised in a patient
complaint against Dr. David Do, the following action plan is
required by the residency program to prevent any incidents, as
well as to better protect patients and our healthcare organization.

Behavioral Objectives

In the event that a female patient needs to be evaluated by Dr.
Do, he is to conduct the history and physical exam of all female
patients with a female chaperone (medical assistant, nurse or
physician) present throughout the entirety of the encounter.

This will stand as final notice that any future complaints of a
similar nature filed against Dr. David Do may lead to
termination.

An Associate Residency Program Director and an Assistant Residency Program
Director also signed the Action Plan.

13.  The Action Plan related to Dr. Do’s November 17, 2006, encounter with
patient SM. The existence of the Action Plan was not relevant to any issue in this
disciplinary matter other than that it provided Dr. Do with notice of the manner in which he
might prevent serious allegations in the future. The drafting and signing of the Action Plan
did not establish that SM’s account was truthful.

14.  SM was in a position to see and hear all the matters to which she testified. Her
memory was intact. Her testimony was plausible, direct, restrained, and without evasion.
She came across as a brave individual who was simply trying to tell the truth, although she
became tearful during that part of her account in which she described Dr. Do’s inappropriate
conduct. The discrepancies between SM’s testimony in this disciplinary proceeding and the
statements that she previously provided related to relatively minor matters and did not serve
to discredit SM’s testimony.

15.  Factual Conclusions: The clear and convincing evidence established that Dr.
Do performed what he represented to be a breast examination on November 17, 2006, and
that Dr. Do touched and made a twirling motion with his ungloved hand around SM’s
vaginal area during that visit. Dr. Do did not chart the breast examination because SM did
not present with a problem that required a breast examination and because Dr. Do did not
want anyone to know that he performed such an examination, especially since no chaperone
was present and the breast examination was not a bona fide examination.




The Incident Involving Patient CR

16.  The incident involving Patient CR occurred on July 27, 2007, shortly after Dr.
Do completed his Family Medicine residency at Kaiser.

On Tuesday, July 27, 2007, CR was a single, healthy, effervescent, brunette, 27-year-
old woman. She made a same day appointment at the La Palma Kaiser clinic in Orange
County. She did not seek a physical examination. CR was a law enforcement intern who
was scheduled to go on a marine patrol in the near future and she wanted a prescription for a
seasickness patch. CR also had red, itchy eyes.

CR arrived at the Ia Palma clinic, checked in, and was called to the examination area
by a medical assistant. The medical assistant took CR’s vital signs and escorted CR to an
exam room. She told CR, “Wait for the Doctor.” The medical assistant did not provide CR
with an examination gown or tell her to undress. CR was wearing workout attire consisting
of shorts and a tee shirt, beneath which she was wearing a bra and underwear.

Dr. Do entered the exam room. He introduced himself and was very conversational.
Dr. Do spoke with CR about inconsequential matters, including CR’s prior employment at
Disneyland. CR was sitting on the edge at the end of the exam table. Dr. Do was facing her.
Dr. Do’s chart contained the following notation: “c/o eye itching on right greater than left,
mild erythema. Also, on the boat trip soon. Wants nausea patch.”

Dr. Do told CR that she was very friendly. He asked CR if she had any congestion.
CR said she had a cough recently. Dr. Do used a stethoscope to listen to CR’s chest sounds.
Dr. Do then put his right hand on CR’s left breast, over her tee shirt and bra, and felt CR’s
left breast for about a second. CR described the contact as a “grab” with all five fingers
wherein Dr. Do held her breast and applied pressure. Dr. Do talked continuously during this
part of the encounter. He did not explain why he touched CR’s breast or how touching her
breast was related to any part of his examination. CR was shocked.

CR remained seated at the end of the exam table. Dr. Do put his right hand on CR’s
bare skin in the abdominal area. He applied pressure to CR’s abdomen with his right hand.
He gave CR “three sets of pats.” Dr. Do then moved his right hand below CR’s shorts and
underneath her underwear, where he moved his hand from one side of her upper thigh area
across her vaginal area until his hand reached the upper thigh on the opposite side of her
body. Dr. Do’s hand was in contact with CR’s external vaginal area for at least two seconds.
His ungloved hand touched CR’s clitoris. Dr. Do talked to CR continuously during this part
of the examination, but he did not explain why he touched her vaginal area or why that was a
part of the examination. CR’s eyes visibly watered during this portion of her testimony, but
she did not cry.

CR testified that she did not ask Dr. Do what he was doing because she was in shock.
After Dr. Do finished touching CR, he wrote a prescription for a seasickness (scopolamine)
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patch, thanked CR for coming to the clinic, and told her “It’s nice to have a patient that’s
easy to talk to.” He shook CR’s hand and left the exam room. No chaperone was in the
exam room during CR’s interaction with Dr. Do.

Dr. Do’s chart notes reported an examination of the eyes (mild erythema on the right;
a normal left eye); heart sounds with a regular rhythm and rate; and a soft, nontender
abdomen with positive bowel sounds. The chart notes did not describe a breast, bladder or
vaginal examination. The chart notes did not mention any inquiry into the patient’s history
of glaucoma, heart problems, bladder problems, or a bowel obstruction.

CR filled the prescription for the scopolamine patch and then went to her car in the
parking lot. CR immediately called her best friend, MA, and told MA about what just
happened. CR then telephoned Kaiser member services and complained about her encounter
with Dr. Do. CR did not report the matter to the police. A law enforcement officer
contacted CR about a year later and took her statement.

17.  On cross-examination, counsel explored several supposedly inconsistent
statements that CR gave to a Kaiser member service representative and to Detective Hayes.
Counsel also discussed testimony that CR gave in a preliminary hearing. The Kaiser
synopsis to which Counsel referred was generally consistent with CR’s testimony in this
disciplinary hearing. In her statement to Kaiser, CR stated that Dr. Do checked her
breathing, then her breast, and then her vaginal area. CR stated that the procedure was odd
and that she did not question Dr. Do about it at the time. In her testimony in this proceeding,
CR admitted that her statement to the Kaiser representative was not as descriptive as it could
have been. The Kaiser representative who took the statement, Delilah Trujillo, testified in
this disciplinary proceeding that she simply attempted to confirm the information CR
previously gave to another Kaiser representative and that she did not ask CR to provide
additional information.

Detective Brian Hayes interviewed CR on August 22, 2008. CR told Detective Hayes
that Dr. Do felt around her chest and on the side of her breast and the Iymph nodes. CR did
not tell Detective Hayes that Dr. Do “grabbed” her breast when describing the event. CR
also told Detective Hayes she was not alarmed by the way Dr. Do examined her breast. CR
told Detective Hayes that Dr. Do slid his hands inside her pants, that he was not wearing a
glove, and that his hands went inside her underwear. CR told Detective Hayes that Dr. Do
moved his hand from her right inner thigh across her vaginal area until his fingers touched
her other thigh. She said there was no chaperone present.

In the portion of the preliminary hearing transcript counsel had CR review, CR
described Dr. Do’s touching of her breast as involving contact underneath the breast and in
the area of the armpit.
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18. Dr. Do acknowledged that he worked at the La Palma clinic on July 27, 2007.
He authenticated the Kaiser chart note that related to CR’s visit with him that day. Dr. Do
could not recall the specifics of the encounter with CR.

Dr. Do testified that the patient’s presentation did not require her to disrobe. He
testified that when he saw the patient, he was unfamiliar with the contraindications that were
related to the prescription of a scopolamine patch, and that he would have looked them up on
his palm pilot during the patient encounter.

Dr. Do testified that the contraindications for a scopolamine patch include glaucoma
and other medical conditions including heart disease, bladder obstructions, and bowel
diseases. He testified that he would have examined the patient to determine if she had a
condition that would have made her use of a scopolamine patch inadvisable. Dr. Do testified
that he would have tried to rule out the existence of adverse medical conditions through a
thorough history and a physical examination.

Dr. Do testified that to rule out breathing and heart problems, he would have listened
to chest and heart sounds with a stethoscope. To rule out a bowel obstruction, Dr. Do said he
would have palpated the upper and lower abdominal area and that he would have listened to
bowel sounds. Dr. Do said that he would have performed an abdominal examination only if
the patient was lying supine on the exam table, and that he would not have any contact with a
patient’s vaginal area in conducting a lower abdominal examination although his hand might
come in close proximity to the patient’s pubic region.

19. A great deal of testimony was taken concerning CR’s and Dr. Do’s body
positions during the patient encounter. An argument was made that it would have been
virtually impossible for Dr. Do to have had contact with CR’s vaginal area in the manner that
CR described, and that Dr. Do would not have performed a lower abdominal examination of
a patient who was in a seated position.

20.  CR was in a position to see and hear all the matters to which she testified. Her
memory was intact. Her testimony was plausible, direct, not overly dramatic, and without
evasion. She came across as an honest individual who was simply trying to tell the truth.
She became tearful during that part of her testimony in which she described Dr. Do’s
touching of her external vaginal area. The discrepancies between CR’s testimony at the
disciplinary hearing and the statements that she previously provided were not significant and
did not discredit CR’s testimony.

21.  Factual Conclusions: The clear and convincing evidence established that Dr.
Do grabbed CR’s breast during the patient encounter occurring on July 27, 2007; that Dr. Do
touched CR’s external vaginal area with an ungloved hand; that no chaperone was present
when he touched these intimate body parts; that Dr. Do’s touching of CR’s intimate body
parts was intentional and was not for any medical purpose; and that Dr. Do’s chart notes for
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patient CR did not document a physical examination of CR’s breast and vaginal area because
he did not want anyone to know that he had touched these intimate body parts.

The Incident Involving Patient TR

22. On May 31, 2008, TR was an energetic, single, brunette, 21-year-old woman
who attended UCLA. She planned to travel abroad the summer of 2008. She had some
health concerns as a result of being told that she had an irregular pulse when she donated
blood about a month before. She did not have chest pain, shortness of breath, or an irregular
heartbeat. She did not have any gynecological problems. She was a virgin.

On Saturday, May 31, 2008, TR made a same day noon appointment at Kaiser’s
Lakeview clinic in Anaheim. TR checked into the clinic around 11:45 a.m. A medical
assistant escorted TR to an examination area and obtained vital signs. TR told the medical
assistant of the report of her irregular pulse and also that she had experienced mild knee pain.
The medical assistant asked TR if she was sexually active. TR said she was not. TR said she
wanted to have a physical examination before she traveled abroad, but she understood that
physical examinations were not available on Saturday visits. The medical assistant escorted
TR to an exam room.

Dr. Do entered the exam room and asked TR why she was there. TR said she had an
irregular pulse and some knee pain. Dr. Do obtained a history. He told TR that he knew she
was busy. He said he could provide her with a physical examination if she wanted one. TR
said she wanted to have a physical examination before she traveled abroad. Dr. Do did not
specifically ask TR if she wanted a breast and vaginal examination, and TR did not ask for a
breast or vaginal examination.

Dr. Do provided TR with a gown and told her to completely disrobe and put on the
gown. He said that he would return after she changed. Dr. Do entered the exam room before
TR finished putting on the gown, excused himself, and left the exam room. Dr. Do reentered
the exam room after TR finished changing into the gown.

Dr. Do examined TR from head to toe, checking her neck, stomach, groin, leg, and
foot with a stethoscope. He may have rotated her knees. When Dr. Do finished this part of
the examination, he told TR that her irregular pulse might be related to stress or the
consumption of caffeine. He recommended that TR stretch before engaging in strenuous
activities.

Dr. Do asked TR if he could perform a breast examination. TR consented. The
breast examination that Dr. Do provided thereafter was no different than any other breast
exam TR had previously experienced.

Dr. Do asked TR if he could perform a vaginal examination. TR consented. TR had
not had a vaginal examination before. Dr. Do instructed TR to position herself on the table
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and to put her legs up. Dr. Do put on gloves and moved TR’s labia apart with the index and
middle fingers of each hand. TR recalled that Dr. Do was very nervous and that his hands
shook throughout the entire examination, and that they shook excessively during the vaginal
examination. TR estimated that the vaginal examination lasted from one to two minutes.
Towards the end of the examination, TR asked Dr. Do what he was looking for because the
examination was taking so long. Dr. Do told TR that he was looking for sores or lesions.
Dr. Do then asked TR why she was a virgin. TR told him it was for personal and religious
reasons. The vaginal examination concluded shortly thereafier. Dr. Do never penetrated the
vagina during the examination. No chaperone was present during any part of the
examination. Dr. Do told TR everything looked fine and left the exam room.

TR dressed, left the clinic, got into her car, and called her mother because she was so
uncomfortable. She told her mother, who worked for Kaiser, that she had just had a physical
examination and about what had happened. Her mother asked TR if a chaperone was
present. TR told her mother that a chaperone was not present. TR later filed a civil action
against Kaiser and Dr. Do. The civil action was resolved before the disciplinary hearing.

23.  The Kaiser chart for the May 31, 2008, patient encounter stated that TR was
being seen for an “irregular heart beat.”

Dr. Do’s dictated chart notes stated, “Pt. said that a nurse at a blood donation clinic
said that she had irregular heartbeat and want to check for that. Pt. denied chest pain,
shortness of breath, palpitation. His chart note also stated:

HENT: Negative for headaches

Cardiovascular: Negative for chest pain, palpitations,
claudication and leg swelling.

Pulmonary/Chest: Effort normal and breath sounds normal. She
has no wheezes. She has no rales.

Abdominal Bowel sounds are normal. She exhibits no
distention. Soft.

Neurological: She has normal strength.

ASSESSMENT:

V70.0C HEALTH PLAN CHECK UP, ADULT (primary
encounter diagnosis)

Comments: normal pulse exam. Regular heartbeat.

PLAN;

Reassure

Adv. Healthy lifestyle

No orders of the defined type were place in this encounter.

5/31/2008
DAVID HUNG DO MD
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The patient chart for the May 31, 2008, encounter did not document a breast exam or
external vaginal exam because Dr. Do did not want anyone to know that he had conducted
those examinations.

24.  Dr. Do acknowledged that he worked the morning shift at the La Palma clinic
on May 31, 2008. Dr. Do could not recall the specifics of the encounter with TR. Dr. Do
authenticated the May 31, 2008, chart note as his chart note related to TR’s visit. He stated
the note documented his findings after auscultating TR’s carotid, abdominal, femoral,
popliteal, and pedal vessels for an irregular pulse.

Dr. Do testified that if TR had complained of knee pain, then he would have
examined the range of motion in her knee joint, palpated the knee, and looked for evidence
of tenderness or swelling. Dr. Do testified that he would not have conducted a physical
examination unless TR asked him to do so. He said that he would have performed nothing
more than an external vaginal examination for a virgin, and only then if he was asked to do
so. He testified that he would not have performed a breast examination unless a patient gave
consent to perform such an examination.

25.  Respondent argued that it was highly significant that TR did not file a more
formal complaint against Dr. Do until approximately 15 months after the allegedly improper
examination, and that TR’s comment to her mother that she felt “uncomfortable” with Dr.
Do’s examination was inconsistent with an extended, inappropriate vaginal examination.

26. TR was in a position to see and hear everything to which she testified. Her
memory was intact. Her testimony was plausible, direct, not overly dramatic, and without
evasion. She presented herself in a sincere fashion. It is significant that TR telephoned her
mother concerning the examination almost immediately after it occurred; the fact that she did
not file a more formal complaint until 15 months after the examination did not discredit her
testimony. The fact that TR filed a civil action after she became aware that Dr. Do was the
subject of other patient complaints did not make any part of her testimony unclear or less
than convincing.

27.  Factual Conclusions: The clear and convincing evidence established that Dr.
Do’s examination of TR on May 31, 2008, included a breast examination and an external
vaginal examination. The breast and external vaginal examinations were unrelated to TR’s
presenting complaints. During the course of the external vaginal examination, Dr. Do
touched and closely inspected TR’s vagina for more than a minute, despite the fact that TR
was not sexually active, was a virgin, and had no lesions or sores or wounds in the vaginal
area to justify such a prolonged examination. There was no chaperone present during the
breast and vaginal examinations. Dr. Do’s failure to chart the breast and external vaginal
examinations was intentional and it demonstrated his awareness that it was inappropriate for
him to conduct those examinations without a chaperone being present.
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